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In contract law, certainty and predictability is m@mportant than resolving perceived injustice in
individual cases. A principle or even a casual olaén in a judgment can affect directly the mamne
in which parties negotiate and make contracts, ttlasestablished contracting practices or upset
expectations of parties. This article examinesis light the judgment of the Supreme CourHier
Highness Maharani Shantidevi P Gaikwad v Savjithaiibhai Patel and suggests that it runs
contrary to established principles of laws of caatrand specific relief, and sets an undesirable
precedent.

This is a suit for specific performance and injimetarising out of a contract between an owneandll
(the defendant, hereafter ‘owner’) and a buildiogtcactor (the plaintiff, hereafter ‘developer’y fo
construction of a building scheme under sectionfZhe Urban Land Ceiling Act (hereafter ‘ULC
Act’) for weaker sections of society. The suitdilie April 1980 was decreed in 1992 by the Civil
Court of Baroda. The Gujarat High Court confirmkd tlecree with modifications in 1998 he
Supreme Court refused specific performance afttingeaside concurrent judgments granting relief.

After first narrating facts and progress of progegs, Part | of the article emphasises that thgmueht
wrongly and too casually interprets an express,tamd implies a right to terminate the contract
unilaterallyat will. Part Il discusses that the judgment fails to re@mthe two distinct phases in a case
involving contract remedies: the first establishéxgstence of a contractual obligation, and th@sdc
deciding the entitlement to the remedy sought. Fagtnphasizes that the judgment overly generalise
contractual obligations while applying S. 10 and&of the Specific Relief Act (hereafter ‘the SRA’
and fails to identify and analyse them with thecgsi®n required for applying tests prescribed Bsth
provisions. Part IV stresses that the factors ctmme by the court for exercising discretion tasef
injunction were not relevant and reasonable; egfig¢hat recognising ‘public interest’ as one such
factor sets an undesirable precedPart V questions the propriety and desirabilitalbdwing a party

to make an offer during proceedings linked to thezome of litigation, and its acceptance by thercou
Lastly, in Part VI, it is submitted that consideyiall circumstances, and especially that the adff¢he
undertaking obligated the owner in the same maas@nder his contract, it was possible to enfdree t
contract by an order of injunction and by mouldamappropriate decree of specific performance. In
conclusion it is submitted that the judgment aredfhinciples it pronounces, deserve reconsideration
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Facts and contract provisions

The facts On 15 March 1977, the owner Fatehsinh Gaekwathgtddl a scheme under S. 21 of the
ULC Act for construction of 64,306 dwelling unitsriweaker sections of society at a cost of 89 srore
On 24 March 1977 he made with Savjibhai HaribhaéP@he developer), a contract styled as
Memorandum of Agreement (MOA), and an ‘irrevocalitewer-of-Attorney (POA). The government
issued guidelines and the developer revised thensel{Scheme II) reducing number of units. The
town-plan changed and he submitted yet anothemseli§cheme ll). In response to a notice of
appearance from the competent authority under tt@ Akt, the owner appeared with a lawyer on 10
February 1978 and gave an affidavit-cum-declargfd®D) confirming Scheme IIl.

In April 1978 the Gujarat Government issued guitedi that a scheme shall comply with the master
plan under town-planning law. The developer revitedscheme (Scheme 1V) now proposing 25483
units. In January 1979, he submitted another sct{@eteeme V), reducing the number to 4358 units at
cost of 12 crores. The authority specified by tlw&nment under S. 21 approved Scheme V in
November 1979. In the meantime, in May 1979, atalevelopment plan under the Gujarat Town-
Planning and Urban Development Act 1976 was pubtisin which land under the scheme was stood
reserved for other uses and not now availablegfsidential use. The scheme apparently violated the
new master plan. In 1980, departmental correspa®ensued between the competent authority and
Government departments, and the competent autheaisydirected to approve the scheme.

On 23 February 1980, the owner terminated the aontihe developer filed the present suit, iniall
against the owner, later adding as parties the etenpauthority and the government. The original
owner (Fatehsinh Gaekwad) died pending suit, andelgial representatives were substituted.

The contract and parties’ obligationsrhe contract came in three documents which baoilrS read
together: the Memorandum of Agreement (MOA) anehiocable Power of Attorney (POA), both
made on the same day, and the unilateral affidawit-declaration (ACD) of the owner.

The MOA containing 19 terms described the owneédaser and the developer as Licensee. It
provided that the developer shall prepare a scherder S. 21 at his cost entirely, and file declarmat
under S. 21(1). The owner shall make the develbigesittorney under an irrevocable Power of
Attorney; shall deliver possession of propertydgecution of the scheme; cooperate with and absst
developer in complying with all terms and condisamposed by the competent authority for the
scheme; and give papers for investigation of tilee developer could make allotments of dwelling
units to purchasers and recover price from thenretadn it, including price component for the land,
without any liability to make it over to the owndihe land component of the price shall be used for
land development levelling. The developer shalcomsideration’ execute the housing scheme aféer th
competent authority made the declaration and gdgmemission; construct after possession of land
was delivered; and pay to the owner by Bllarch every year an amount of Re 1 per sg.m. fooufits
earned from sales. He shall have possession ¢ditldeand own the building; receive deposits from
members, obtain loans from banks without rendethiegowner liable, but shall not be entitled to
transfer, sell or mortgage the property. The cantshall not be unilaterally rescinded by eithertya
once the developer has been put in possessior siil property. Some clauses made provisions for
contingency of amendment, modification to schemevenrepeal of the ULC Act



The POA contained 13 powers and stated that thepaasirrevocableand thathe owner shall not
revoke it till the scheme was executed.

The ACD stated that the owner approved all ternmaras 1-19 of the MOA, that he had executed the
MOA voluntarily in sound state of mind and consapess and it was in no circumstances liable to be
cancelled; and that he had executed an irrevod®ke authorising the developer to administer the
property, to put the housing scheme on the propgrtynake necessary additions and alterationsein th
scheme, and to modify the same consistent wittUtteé Act and guidelines issued.

Important relevant rights, powers, obligations drsgdbilities of parties which emerge are:

1. The developer shall construct dwelling units as maganctioned, implying that all decisions
relating to construction shall be of the develofére developer shall amend or modify the scheme
from time to time as may be required by amendmemdslifications or changes in guidelines. The
developer shall have the right and liberty of fixiorice of dwelling units (as approved by the
scheme), and of collecting and retainindtits implied that the owner shall not interfere.

2. To facilitate the above, the owner has giveowaeay-of-attorney to the developer.

3. As regards the owner’s power to rescind / teatdrthe arrangement,

a. The owner cannot revoke the contract after kegheen possession of the land to the developer
under express provisions of clause 17 of the MOA,

b. The power of attorney cannot be revoked underess terms of the MOA and the POA,

c. The owner assures in the ACD that he shall antel the contract under any circumstances.

4. The owner shall assist and cooperate with tkeldper for complying the scheme. The owner shall
give possession after the scheme is approved. Whercshall not claim price of the land, revoke the
agreement, or interfere in the implementation efsbheme.

The proceedings

Parties’ case and reliefs soughtihe developer challenged the termination of cohtmad sought
specific performance and injunction restrainingalaaer from dealing or parting with possession of
property. Hadid notseek damages or reimbursement of expenses, naabay injunction against the
government authorities (also defendants in the that the scheme be sanctioned. The owner
contended thdte was entitled to terminate the contract unildifgrand to revoke the ‘irrevocable’
POA; that the scheme could not be implemented tftenew town-plan; that later schemes did not
have his consent; that he had signed on the ACBowitapplying his mind; and that specific
performance could not be granted. The case of aéie@ndants, i.e. competent authority, specified
authority and the government, is not clear fromjtitgments.

Trial court: The trial court held that the MOA, POA and ACD wegdid and subsisting, and granted
specific performance on terms, and multiple permairgunctions.

High Court: In the owner’s appeathe High Court framed three issues: (i) whethercibrgract was
validly rescinded, (ii) if not, whether the plaiffitivas entitled to specific performance, and (fiyes,
subject to what conditions. After deciding that @hwnge in master plan did not affect the contitct,
held that the developer had not committed any lréagustify the termination. The POA was
irrevocable under S. 202 of the Indian Contract (hetreafter ‘the ICA’). The owner was not entitted
terminate the contract under its terms. The dewglbpd established his readiness and willingness;
compensation would not be adequate relief, andrsigi@n, if any, required for implementing the
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scheme could be done by the competent authotityrahted specific performance subject to condition
that a final declaration under S. 21 would be idsue

The owner appealed to the Supreme Court.

Scheme approvedfhe competent authority approved the scheme dfésHtgh Court order. The
owner challenged this order, which was heard irSipereme Court with the appeal in the suit.

Repeal of the ULC ActPending appeal in the Supreme Court, the Parlianepeiled the Urban Land
Ceiling Act. The Gujarat Legislature adopted theeid in March 1999.

Supreme CourtThe Supreme Court framed only one issue (paral8)e plaintiff entitled to seek
specific performance of the agreement or is heledtto sue for only damagés

It held that specific performance could not be tgdrfor two reasons: (i) construction was not galesi
on land reserved for open space after change demgaisn® and (ii) ULC Act stood repealed and there
would be no authority to supervise any scheme.Sureme Court proceeded to raise and decide
many other questions. It held:

1. clause 17 gave to parties a right to termirtagecbntract unilaterally at will before delivery of
possession, and hence the termination by the owagicorrect,

2. specific performance could not be granted bexthes contract was determinable under S. 14(1)(c)
of the SRA, and involved constant supervision urglet4(1)(d), and

3. It was equitable not to exercise discretionremgjng specific performance under S. 20 of the SRA

It observed that the developer may have spenge Emount, but did not award it because damages
were not claimed. It accepted an undertaking gbxethe owner and allowed the appeal.

The Owner’s undertaking

A peculiar feature of the judgment is an undertghig the owner thdf the appeal was allowedhe
will offer the same land for housing for weakertgets. The Supreme Court accepted it.

The owner’s undertaking provides that an areardd laf 66 acres is unencroached and unencumbered
and marked on a plan attached and he offers itndigonally to the Government of Gujarat by gift or
at token price of Re 1 for the specific purposeafstructing residential dwelling units for low-omoe
groups. The units shall be constructed at the afaste Government. If the government does not accep
the offer within four months, the owner will utéighe land for constructing on no-profit-no-lossiba
dwelling units for housing persons in the low-in@group or letting or selling them to such persons;
and cost of the project will be got certified byeputed Chartered Accountant. The owner will
construct these if permitted under the relevant i-®anning Laws.

Part-l — The contract was not terminable  at will

Clause 17of the MOA contained an express and unambiguaus tieat neither party could end the
contract after the developer was put in posses3ioa.MOA specifically provided that the owner shall

% But see Part V below: the Supreme Court acceptedviher’s undertaking to construct on the same land.
4 Clause 17 of the MOA provided: “This agreemsimall not be unilaterally rescinded by either paftgr the Licensee of the
Second Part has been put in possession of thesaerty”.
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give an irrevocable power-of-attorney to the depefpand the POA was stated as irrevocabiethe
ACD, the owner acknowledged that the contract wawi circumstances liable to be cancelled. The
owner had terminated the contract on 23 Feb 198ihgtthat he had the right of rescission until
possession of land was given to the developerafieding breach by the developer. The judgment
upholds this termination as valid on the ground tha contract was terminakd will.

The Supreme Court has read the MOA, POA and ACBtha. It held (i) S. 202 of the Indian

Contract did not apply to the POA as there wasiterést in the subject matter of agency; (ii) the
owner’s statement in the ACD that the agreementnehdiable to be cancelled was a mere
interpretative statement incapable of giving anyearmrights to the owner than the MOA, (iii) the POA
and ACD were subordinate to the MOA. It uphelddlaaer’s contention that clause 17 when read with
clauses 2and 13 was “in the nature of an express stipulation bedore delivery of possession, the
contract could be unilaterally terminated.” It ohssl: “where there is no ambiguity in the claube, t
guestion of intendment is immaterial.”, and, “théention is clear from the plain language of clause
(17) of the agreement”. It held that clause 17 gapewer to terminate the agreement unilatetally
before possession was handed over to the devekpethe contract had been validly terminated.

It is submitted that (i) the express terminaticausle in the MOA was unambiguous and cannot be read
to confer a right of unilateral terminatian will as has been done in the judgment; (ii) the Supreme
Court’s interpretation (although the Court doesawisider this as an exercise of interpretatior§ wa
actually implying of a term, and was not warranbgdhe express terms of the contract as seen in the
three documents, or the other circumstances; @hthé judgment purports to recognise too wide a
power of termination. This interpretation deseriveediate reconsideration.

The term ‘unilateral termination’ literally mearesmination by one party. This can happen (i) under
the ICA? (i) upon minor breaches by the other party, diid4t will without need to have any reason
for terminating. It is submitted that if by therteftunilateral termination’ the Supreme Court means
termination under the ICA, there is no need fotHfer comment. However, by the term, the Supreme
Court clearly means ‘termination by any paatywill’, because the judgment does not refer to any
breach by the developer, it refers to case@ancerning terminatioat will, and also since it later
holds that the clause renders the contract ‘detexiohe’ by one party.

Power of termination:A contracting party cannot terminate the contrataterallyat will, nor simply
because the other party has committed breach.JAgjives power to rescind (put an end to) the

® Clause 13 of the POA provided: “This power is ioeable. And | declare that the power hereby cresited be irrevocable
till the scheme is finalised, carried out and exedwas agreed in the agreement dated 24th March 197

8 Clause 4 of the MOA provided: “On the Competent Awitly making a declaration that the land of thelgmioperty is not in
excess of the ceiling area and on his granting {gsiam to the owner to continue to hold the lanthefsaid property for
purpose of the scheme above referred to be prepartite Licensee of the Second Part, the ownédreofirst Part shall
deliver possession of the said property to thenee of the Second Part for the execution of tliesshieme and construction
of the buildings under the said scheme.”

" Clause 13 of the MOA provided: “On the deliverypafssession of the said property to him as statethirse (4) above, the
Licensee of the Second Part shall be entitled tstract dwelling units and other building in accamde with the scheme.”

8 Meaning by that term — ‘unilateralt will”.

® Under ss. 39, 54 and 55 of the ICA

10 National Fertilizers v Puran Chand NangfdR 2001 SC 53Central Bank of India Ltd v Hartford Fire InsuranG» Ltd
AIR 1965 SC 1288



contract only in three situations: (i) where theestparty has refused to perform or disabled hifnsel
from performing his obligation$, (ii) where the other party has prevented perforeanand (iii)
where the other party has failed to perform hig¢ phthe contract at time specified, time being of
essence of contrattThis power can be restricted or extended by contexpress or implied. Thus a
party can also terminate a contract for breacloafigion.

Parties can modify this power in their contractlifierent ways:

1. that either or all parties shall not termindtell generally, or after specified events or timhis
restricts the right of rescission given by the I@#Acase of breach, the aggrieved party can claim
damages only, but cannot end the contract. Clatnsd MOA in the present case is an example.

2. that either or all parties shall have the righterminate on specified breaches, or minor bresich
other than those given in the ICA, - this exteriasright given by the ICA.

3. that either or all parties shall have the righterminate at will, i.e. without any reason otheiut
need to justify the termination, with immediateeetf™* or after a specified notice peridt; this
enlarges the right given by the ICA. One finds spotvers in contracts of licences / private
employment, entitling the parties to terminate byrg notice of a specified period.

4. Combination of any of above.

Parties can also provide the effect of such ungdtermination. They may exclude liability, or pide

for payment of expenses incurred or investmentsenigdhe other party, or compensation; and that
any such amount shall be determined by an indepémpaeson. Such payment might be a precondition
to termination. Provision for such adjustment ghts is a just solution to harsh termination clause
the absence of any provision for consequencegqattg terminating will be bound by performance
rendered till termination, viz. payment for suppli@ade till then, or services rendet&d.

Rescission or termination will discharge thosegstiions upon which the termination operates, often
the entire contract. The Court or arbitral tribucah decide whether such rescission or terminagion
valid, viz whether the circumstances giving thatvpoin fact existed, or whether the procedure tor i
exercise was properly followed. If so, there reraain claim for specific performance or injunction.

Question of construction or of implying a ternThe purpose of construction of contract terms is to
discover the intention of contracting parties. Affesputes have arisen, their statements aboualactu
intention may not be reliable. The Court therefattempts to find the presumed intention of patbigs
assuming what the parties as reasonable persorid hane agreed had they given thought to that
question. This requires primarily looking at theedment itself, and also surrounding circumstari€es,

115,39 of the ICA

123, 54 of the ICA

133, 55 of the ICA

14 SeeCentral Bank of India Ltd v Hartford Fire Insuran@» LtdAIR 1965 SC 1288

15 Such clauses have been upheld as valRkigo Electronics and Electricals v Union of IndidR 2004 SC 2669, See also
observations il€SIR v Dr Ajay Kumar JaiAlR 2000 SC 2710Gujarat Bottling Co Ltd WCocaCola CoAIR 1995 SC 2372,
S Chandra Sekharan v Govt of Tamil Na&dR 1974 SC 1543.

%8 Union of India v Maddala ThanthaiaklR 1966 SC 1724.

17 Govindram Mihamal v Chetumal Villard#gR 1970 Bom 251.



including how parties acted undefitiz., conduct in rendering or receiving performaand
subsequent interpreting statemetits.

The task of implying terms is different. The needimplying terms arises only when the contractsdoe
not make an express provision and apparently dotegravide for the question in hand. It involves
filling a blank’, i.e. adding a term to what hasdn expressly agreed. For this purpose, the Collirt w
consider express terms of the contract, and albsading facts and circumstances. One might need to
construe one term in order to imply another terntern will not be implied where it is inconsistent
with an express term, or where the contract iscéiffe on mere construction of express teffns.

The judgment construes clause 17 in the MOA andiémp term into the contract that the partiesdad
right to terminate the contract unilateradiywill before delivery of possession.

Such implication inconsistent with clause 1This implication is inconsistent with and conticdithe
express terms of the contract. Clause 17 can meathings:

1. Clause 17 merely restricted the power of tertiongparties had under the ICA, once possession
was given. The natural interpretation is that tagips could terminate for breaches falling under
Ss. 39, 54 and 55, or for breach of any conditieiote possession was handed over. The owner
also alleged breach by the developer while ternrmgahe contract.

2. If read with the POA and ACD (which is what beotiurts did), the parties intended that they would
not terminate the contract at all. The POA was esgped as irrevocable, by the terms of the MOA
and by its own terms. The ACD, a subsequent iné¢irmy statemertt, stated that the contract was
liable to be cancelled at any time. The ACD is mdeléerately and seriously, in response to a
notice from the competent authority, and acted upoit. Both documents contain statements of
the owner made when there was no controversy dbewgxtent of power of termination.

The terms of the contract show an intention naetminate, rather than the converse. Since thesvord
of clause 17 are clear in the context of surrougpdincumstances, contrary intention cannot be
attributed to the parti€d,and the Court must give effect to the plain megwifthe words, however it
may dislike the resuff Whichever way the clause is construed, the ownerisination is invalid.

The irrevocable power-of-attorneyt is significant that the powers under the PO&ravirrevocablé?
In observing that S. 202 did not apply in the instzase because this was not an agency coupled with
interest, the judgment fails to recognise thatiaggal can create an irrevocable agency.

The POA was one of a set of documents which madecontract. The MOA, the main document from
the set, required that the powers required foryngsthe scheme before ULC authorities shall be
irrevocable, for which purpose the owner shall ginarrevocable POA to the developer. The nature of
the transaction required giving irrevocable powé&rse developer was to pursue proceedings under the

18 Raja Ram Jaiswal v Ganesh PrasaliR 1959 All 29;Union of India v Nand KishorAIR 1966 HP 54.

19 Godhra Electricity Co Ltd v State of GujaratR 1975 SC 32.

20 Re Nott and Cardiff Cofft918] 2 KB 146, CA.

2 Godhra Electricity Co Ltd v State of Gujar@i975) 2 SCR 42, AIR 1975 SC 32, considered by theeBup Court but not
applied on the ground that the principle appliety evhen the document was ambiguous, and that iptesent case clause
17 was unambiguous.

22 Kamla Devi v TakhatmallR 1964 SC 859 at 863; see also S. 93 of the InHiadence Act.

2 Central Bank of India Ltd v Hartford Fire Insuranc® LtdAIR 1965 SC 1288 at 1290

24 See note 5 above for text of clause 13 of the POA



ULC Act at his own expense and responsibility, andh powers gave him a facility and an assurance
that he could do all acts required for seeing theme completed without interference from the owner
and later to obtain possession of land once therselwas approved. After this the contract could not
be terminated. S. 202 of the ICA did not applyhia present case because the irrevocability was
governed, not by the agency contained in the P@Agbaranteed in the contract as a whole,
particularly the MOAZ

The ICA does not take away parties’ freedom of mgkin agency irrevocable. S. 202 merely implies a
term by law into the specified agency (‘coupledhwiiterest’) that it shall be irrevocable, and tihat

shall not be revoked unless such power of revogasi@xpressly given. Parties can create an agency
with the agennhot having interesin the property forming subject matter of ager@ydinary principles

of contract law should apply to such an agencsevbked, it should be liable to specific performanc

or injunction like any other contract in appropeigases which satisfy conditions for grant of those
reliefs. Its connection with another contract tie instant case the MOA) can support grant of such
reliefs.

Other facts and circumstance§:he construction of the clause or the implicatibteom is also not
supported by other facts and circumstances.

1. Considering the status and position of partiexuld be assumed that what was not provided was
deliberately left blank in the formal documéhOne was an “ex-Ruler turned politician”, and the
other a person in building and development busirtgésth were educated, experienced and
worldly-wise, and having benefit of advice.

2. As argued on behalf of the developer, it cowldan be intended that agreement can be terminated
when the developer had to take various steps agmbispmounts for preparing plans, submitting
and pursuing applications, obtaining permissiortsapproval to the scheme before he got
possession, after which clause 17 would operatgemndent termination. If parties as reasonable
persons would have discussed the matter, the dexeloould never have agreed to such a term.

3. The developer had the discretion and freedotaki® all decisions about the scheme, and was given
powers to do so. Hence there would have been ras@mtfor the owner to terminate the contract.

4. If reasonable persons attempting to write tbentract were to provide for unilateral terminatain
will, they would provide so expressly in their contract

5. A clause enabling unilateral terminatianwill ought not to be lightly implied. It makes the
continuation of contract uncertain for the partgiagt whom it will be exercised. When parties
would negotiate on an equal basis, one party willmormally be inclined to have such a clause
against him; he would at least have a provisionguting the investment made by him until
termination. No reasonable developer would haveeyf consented to incorporate into the
contract a term allowing the other party to terrteénthe contract unilaterally, especially without
provision for adjustment of rights in terms of rbunsement of expenses incurred by him.

% seeBarses A D’Douza v Municipal Corporation of GreaBithan Mumbai2003 (4) Mah LJ 451, which recognises that an
irrevocable POA is subordinate to the main agre¢meverning relationship between parties.

% see Proviso (2) to S. 92 of the Indian Evidencg which requires the court to consider the degfdermality of the
document.



6. Even the purported termination was not exercésedne at will’, i.e., termination without reasons.
The owner made serious allegations of breach afacinby the developer, rather than simply
terminating the contract. The notice was issuedwthe clause was not in controversy.

Effect of judgment:In implying into clause 17 a term entitling eithparty the power of unilateral
terminationat will, the Supreme Court has not only ignored the (pnesl) intention of parties, but also
upset settled expectations of parties to the coniinahe case. Since the principle binds courtd, sill
be applied by lawyers advising clients and by panivhen making contracts, it has also upset
expectations in all contracts made with similam®iof termination.

When it has been usual for parties to expresstg stwower of unilateral terminatia will, it now
requires parties to expressly state that there gower of termination. Many persons contract witho
aid or assistance of lawyers. If they fail to poe/for any termination clause, absence of ternonati
clause might be interpreted to give power of uailalttermination.

The interpretation therefore needs to be reconsijend until then restricted to the facts of tfase.
Part-Il — The contract could be terminated or deter  minable, but not both

The judgment fails to discern the two distinct andsecutive phases in a case for enforcing a a@intra
(i) a valid contract with outstanding obligatiorfsahich performance is sought, and (ii) entitlement
specific performance or injunction. On the one haviten the Supreme Court frames an issue whether
the plaintiff is entitled to seek specific performea or damages, it assumes that the contracfasde;

yet it holds that the contract was validly termethtOn the other hand it finds that the contrastideen
terminated (para 58 of AIR) and yet proceeds to decide that the contraciésforceable under S. 14,
especially S. 14(1)(c) which bars enforcement ebrtract that is determinaifg.

Valid and subsisting contract capable of enforcenteA plaintiff seeking specific performance or
injunction concerning a contract seeks to enfogagrest the defendant obligations under a contract
which subsists. A defendant in such a case caml giey ground of defence available to him under the
law of contract? If the defendant succeeds in any of these defettoe® exists no obligation for the
plaintiff to enforce. The plaintiff fails whetheishsuit is for specific relief or damag&s.

Remedieslif the defendant fails to establish his defence,ghaintiff becomes entitled to compensation
for loss suffered by hirff. Where the plaintiff seeks specific performancénjunction, there are

further conditions. Is the contract of such a rathat damage cannot be ascertained, or compemsatio
in money is inadequaté®s specific performance barred because the cdrteamot be effectively

27 See also para 49 of AIR: It was the owner’s caaettte contract had been terminated.

28 As discussed in Part | above, the contract didgna a right to terminate unilaterally. Hence itsweot determinable. The
question of applying S. 14 of the SRA did not agsall.

293, 9 of the SRA. Thus he can show that the agreisienid for mutual mistake, uncertainty, illedgliwagers etc; or that
he is entitled to avoid the contract because hiseot is not free. He may plead material alterafimiture of consideration;,
or discharge by subsequent impossibility, remissimvation, alteration, or under the terms of thetact. He may set up a
defence of non-performance, i.e. that he need exddpn because the plaintiff has failed to perfoomof valid rescission for
breach either under his right under ss. 39, 545&naf the ICA or under the terms of the contract.

30 The plaintiff might still have a claim under thetiegionary principles of Ss. 64, 65 or 72 of ti@Al.

313, 73 of the ICA governs the grant of damages.

5. 10 of the SRA
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enforced % Does the plaintiff’s conduct disentitle him froelief 7* Do any circumstances affect
discretion for granting relief?An injunction is subject to same conditiofis.

Two distinct stagesThe existence of valid outstanding contractualgailons for enforcement, and the
entitlement to remedies of specific relief are ®wdirely different stages, operating in succession.
Therefore if a defendant is able to show thatdrisination of the contract is valid, there remains
obligation to enforce, whether the suit is for dgewor for specific relief.

The contract was not ‘determinableS. 14(1)(c) refers to a contract which is deterriealt applies
only when the contract is alive and has obligati@msaining to be performed, yet one of the pad&s
end it. Once it was held that the contract had leerectly terminated’ it ended before the suit, and
there remained nothing to specifically enforce.r€hgas no occasion to apply S. 14(1)(c).

Part-1ll — The contract was capable of enforcement by specific performance and
injunction

The judgment observes in a general statement éva@@pment contracts or contracts for construction
are not specifically enforceable. It does not asoeiand identify the exact promises and obligatioh
which performance was sought in reference to pelesiand tests required by ss. 10 and 14 of the
SRA. It is submitted that the obligations soughibéoenforced in the present case were properly
deserving of specific performance or injunctiong #imat since parties had made provision for repeal
the ULC Act in their contract, the fact of repeabbt not to have affected decision on the remedy.

Exceptional remediesSpecific performance and injunctirare secondary and exceptional remedies,
granted not as a matter of right but in the disoneof court. In a contract, there may be some acts
requiring specific performance, and others propenifiprced by injunction. An injunction will restraa
defendant from committing a breach of a negatiieabon, or from interfering with the plaintiff’s
exercise of rights under his contract. An ordespcific performance will compel a defendant to
perform his positive obligation. An injunction cpat pressure on a defendant to perform his patteof
contract which the court might not enforce direttyyspecific performanc¥.

An act capable of specific performanct:is common to speak of the remedy of specifidqgrenance
with reference the contract as a whole, rather gaaticular promises in the contract which the riéfi
seeks to enforce. But the term ‘contract’ mearréaamise’;° also referred in S. 10 of the SRA by the
phrase: “the act agreed to be done”.

Specific performance will be sought of those adtgchv remain to be performed. The promisor may
have already performed some promises when theamrtomes for specific enforcement. Hence the
test of ss. 10 or 14 of the SRA must be judgeduitht reference to the whole contract, but with exdp

#S. 14 of the SRA

%S. 16 of the SRA

%S. 20 of the SRA

3% 3. 38(2) of the SRA

37 See however Part | above that the terms of condidatot warrant a finding that the owner had righy terminated it.

38 3. 38(2) of the SRA: Where a party seeks injundiiorespect of a contract, the same principlesyagglthey do for specific
performance.

39 Halsbury’s Laws of England™ed, Reissue, Vol 44(1), para 803

40Under S. 2 clauses (h) and (e), a contract igezement enforceable by law; and every promise aniagreement.
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to that act of which specific performance is soyghtin case of injunction, that act which is souigh
be restrained by injunction). A general statemkat & contract to paint a portrait or a buildingtcact
cannot be specifically enforced is therefore inaat1 Whether specific performance is available
depends on the precise act sought to be enfordéslwill require a detail examination of the acts
already performed, and the acts remaining, asugeh@leadings by the plaintiff. Identifying theta
capable of specific performance also depends ugnchwarty to the contract is seeking the remedy.

The inadequacy testS. 10 deals with the question whether compensé#ionon-performance of the
act cannot be ascertained, or is inadequate. Tttiesetself gives a test for this purpose in ¢isand

(i (a) of the Explanation to S. 10. Where the pised act cannot be obtained from other sourced (“no
available or easily obtainable in the market” oot‘an ordinary article of commerce”) or is of sci
value or interest to the plaintiff, specific perfmnce must follow. The test of inadequacy mighaibe
objective one when the enquiry relates to an avklalternative. It has to be subjective where the
enquiry is about special value or interest of tttet@ the plaintiff.

For exampleP promises to sell tQ a specific used and worn garment, but fails tovdelt. Seen
objectively, compensation for non-performance teasinable and adequate, and might be equal to
price of the garment. If the garment once belortgealwell-known personality, it is not easily
obtainable in the market, and hence compensatinatiascertainable. If it once belonged to an
ancestor of, it is of special value tQ, and compensation, even if ascertainable, willoeoadequate.

The test of effective enforcemer. 14 deals with the question of whether enforcensgmossible and
practical. Thus specific performance will not béoeced:

i) if compensation is adequate relief. Here, stltiperformance is possible. If the promisee gets
work done from another, he can have the work dormst satisfaction, rather than having enforcing
specific performance against a recalcitrant defetida

i) if the court will not be able to enforce speciperformance because “although the threat of
committal might induce some sort of performance,dburt could not control imperfections of
performance or judge whether they were naturaébifisduced”* Thus an act involving personal
skill or volition will not be enforced.

iii) if enforcing performance involves a continuadisty which the court cannot supervise, because it
would involve constant and possibly ineffective swyision by the cour® If courts were to make
such orders, there would be no end to the litigatithe test is of reasonableness and practicality.

iv) yet, S. 14(3)(c) makes an exception about ancelouild a work on land, where the plaintiff has
substantial interest in performance of the contrad the interest cannot be compensated, and the
defendant is in possession of the land. The reissitiat the defendant being in possession, plaintif
cannot employ another builder, and hence the jifaistdeserving of specific performance despite
the enforcement requiring constant supervision.

Is specific performance of material terms possibhan important condition for specific performance is
found in S. 14(1)(b): “a contract ... from its natisesuch, that the court cannot enforce specific
performance of its material terms”, an importamdition for specific performance. Thus where a

“L snell's Principles of EquityMegary and Baker (ed), $&d, Sweet and Maxwell, p 580.
*2 Ibid.
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promisor has agreed to sign papers from time te immmay be required by the promisee, or a promisor
has agreed to execute the sale deed of his propéstsct depends on his personal volition, yetlman
enforced by appointing another person to do théngalace of the promisdf.But a promise to paint or

to sing in a programme cannot be enforced in tlasmer.

Therefore, specific performance ought to be granteere it is possible that the act of which
performance has been sought can be effectively letetpby the promisor, or by the promisee or by
any person appointed for the purpose.

Example 1: a contract to paint a portrain a contract by A to paint B’s portrait in retuor B paying
Rs 10000, a general statement that a contractind ga@ortrait is or is not specifically enforcealoill
be inaccurate. A’s promise to paint a portrait Wwal specifically enforceable under S. 10, but rist B
promise to pay. Hence if A has completed the pivymad B does not pay, A’s remedy is not for the
price, but for damages, which might be equal tmore than Rs 10000.

A’s promise to paint involves two acts — paintihg portrait, and delivering it to B. Applying thest
of S. 14, A cannot be compelled to paint, it beangact involving personal skill. But if the pairgiis
completed, A can be compelled to deliver the painéfter it is completedf.

Example 2 : a contract to construct a building:a contract where X agrees to build the bungaow
upon payments to be made by Y from time to timéa¥ special interest in the performance of the
promise by X, and hence the contract will satisiit& Whether the contract also satisfies S. 14
depends on the stage of X's performance, viz. tbgrpss of construction.

If X does not commence construction at all, Y midatide to terminate the contract for breach. At th
stage, it is also possible for Y to get the work@&dérom another contractor, and claim any diffeeeimc
construction cost as damages from X.

If X has commenced construction as a contractat,isnot in possession, compelling X will involve
constant supervision, in that if the constructi®maet properly done, parties may resort to thetcour
again and again, and the court would not find firapriate to supervise whether the construction is
according to the contract. In any case Y beingosspssion, can get the work done from another
person, and claim damages.

However, if under the terms of contract, X is irspession, Y cannot get the work done unless he
commits trespass. This is a proper case for spgugfiformance, and hence an exception under
S. 14(3)(c) of the SRA.

If the construction is almost complete, but X refsiso hand it over, granting specific performance
becomes simple and smooth, and does not involve@pgrvision.

Analysis of obligations in the present contradi/hen the owner terminated the contract, and a claim
for specific performance arose, the specified aitthbad approved Scheme V. The developer had full
discretion to revise, modify or make changes insttteemes. The owner had had no occasion to object
to the developer’s decisions. The owner was natired to do anything until possession was given,
except sign documents. He promised to assist amplecate with the plaintiff in complying with the

43 See 0. 21, rr. 32(5) and 34 of the Code of Civildedure 1908
4 See fourth illustration to cl. (c) s 12 of the eafed Specific Relief Act 1877
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terms and conditions imposed under S. 21 by thepetent authority. He was not required to make any
payments or undertake any onerous obligations. @rececheme was sanctioned, he was to hand over
possession to the developer. The developer thethlediberty and discretion to construct accordimg
sanctioned plans, at his own cost and risk, angestto all rules and regulations. He could choose
purchasers within the requirements of the scheoikat amounts from them and appropriate the
amounts. Writ within these is an obligation of tvener to cooperate, in any case not to interfere,
except, it is expected, if the developer commitieszhch.

Thus the developer was the judge of his own peroca. His performance did not require any
supervision by the owner, and hence the court.dmphtation of conditions of scheme, and not the
agreement, would be supervised by the competehbatyt

The owner’s promises and obligations remainingefiorcement at the time of filing the suit werg: (i
not to revoke the power-of-attorney, (ii) to haneiopossession of land after the scheme was
sanctioned, (iii) to sign all relevant papers, aatlons, plans, drawings, and (iv) to assist and
cooperate in the complying with the terms and cionk of the scheme, and therefore (v) an implied
obligation not to interfere in the implementatidrttee scheme.

Owner’s obligations satisfied S. 10 of the Sp ReltAThe interest of the developer (and corresponding
owner’s obligation) in completing the scheme sadthe requirements of S. I®rstly, the land

which the owner promised to give for the schemd,the scheme itself of such magnitude cannot have
a substitute nor can be available easily elsewls=eondlythe developer’s interest lay not in earning
profit but in completing this huge scheme for weaaextions of society where units would be sold at
price considerably lower than the market price sTduntract differed from other contracts for
development of land and promotion of building scheerfihirdly, the scheme was of immense
magnitude’ Completing the scheme would give the developertmmere than mere profit, --
“reputation, goodwill, job satisfaction or of exitihg a distinguished professional skill and
consequential status” (para 43 of GLR). The Higlu€beld that damages were not an adequate
remedy. The Supreme Court held that reputationneasf relevance because the contract had been
terminated (para 61 of AIR). Neither court hascatgd relevancy of the factor of reputation in apydy
the test of inadequacy of damad@®Bourthly, the act sought to be enforced was of speciakevaiu
interest to plaintiff, as dear and special as &“hina vase” or a “painting”,a factor to be

subjectively perceived and assessed. Even objégtavey contractor would have special interest in a
building scheme of such magnitude.

Owner’s obligations satisfied S. 14 of the Sp RetAEach obligation of the owner mentioned could
be enforced by way of specific relief.

1. The promise not to revoke the power-of-attormegs could be enforced by an injunction;

4> 0f 64,306 dwelling units costing 89 crore (in 1996)lands surrounding a palace and owned by an esr[Shrimant
Fatehsinh Gaekwad, construction to stretch acrosears.

48 SeeSuresh Jindal v Rizsoli Corriere Della Sera ProdzioWSpaAIR 1991 SC 2092: gain by way of reputation as well a
goodwill is not one which could be adequately beressed in terms of mondy;Narendra v Riviera Apartments (P) Ltd
AIR 1999 SC 2309 does not reject reputation as arféat consideration.

47 First illustration to cl. (c) of s 12 of the repe@ Act 1877.
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2. The promise to hand over possession of land thftescheme was sanctioned, was capable of
enforcement by taking possession from the owneramding it to the developer;

3. The promise to sign all relevant papers, apptiog, plans, drawings,
a. was capable of being done by the developer uhddPOA,
b. inany case, could be enforced by appointingrergerson to sign on behalf of the owner.

4. The promise to assist and cooperate and natedere in the implementation of the scheme, could
be enforced by an injunction restraining the owinam doing any acts interfering with the
construction and implementation of the scheme.

Effect of repeal of ULC ActThe possibility of repeal was contemplated and ipiexy for by the parties
in the contract (para 49 of AIR, para 7 of GL&The judgment doesot find that the repeal rendered
performance impossible to discharge the contradtitRlecides without much discussion that because
of the repeal, the contract was not capable ofiip@nforcement, on the ground that the contract
involved continuous supervision, and there didex$t any competent authority to supervise after th
repeal of the ULC Act. This view of the Supreme G@an be tenabl€,only if one assumes that the
entire government department dealing with ULC nmatteas disbanded immediately after rep&al.

Under the MOA the developer was entitled to hokellind despite repeal of the ULC Act. Neither
party pleaded uncertainty of this provision. Asrsitted later’’ it was possible for the Supreme Court
to mould an appropriate relief despite the repgaiiplying a few terms.

Part-1V — Factors affecting exercise of discretion were irrelevant

The question of considering factors affecting ditior?® in granting specific relief ought to arise only
after the contract is found deserving of speciéicfgrmance. Factors affecting discretion, therefore
must be distinct from requirements of ss. 10-1thefSpecific Relief Act. Having first held that the
contract could not be enforced for three reasapsefeal of the ULC Act, (ii) contract being
terminated / determinable, and (iii) the contraebived a continuous duty which could not be
supervised, the Supreme Court continued furtheiotsdrved that it was refusing to exercise disoneti
because of six factors mentioned befdw.

Moreover, the factors affecting discretion enunemtah the judgment considered for refusing specific
performance are inappropriate.

Factors affecting discretionS. 20(2) describes factors which a court can censidt to exercise its
discretion, viz, (i) the terms of the contract onduct of parties gives an unfair advantage to the
plaintiff, (ii) the performance would involve sormmaforeseen hardship on the defendant, and (iii) the
defendant made the contract under circumstanceshwiiakes it inequitable to enforce specific
performance. This requires examination of termagdaat, state of mind or circumstan@ghe time of

“8 Satyabrata Ghose v Mugneeram Bangur andA@® 1954 SC 44: There is no discharge where the @gamntemplated.

49 See Parts V and VI below.

%0 See for exampl&hyam Singh v Daryao SingiiR 2004 SC 348: where the Supreme Court remandeahalier to
determine the effect of law relating to consolidatof land enacted pending litigation which affelcesforcement of
contract, holding that the effect of that enactmaiged issues of fact and law.

51 See Part-VI — Maharaja’s contract possible of Bjipgmerformance and injunction

°2S. 20 of the SRA.

>3 Observations of the Court about exercise of disanefbllowed in later cases without reference tortesons and situation
to which appliedRaghubir Singh v Sher SingtiR 2004 All 320;V Muthusami v AngammalR 2002 SC 1279
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making the contractCircumstance arising after making the contraditvait ordinarily excuse a party.

Thus if A has agreed to sell his land to B aftee gaar for Rs 20 lakhs, and there is an unprecedent
fall in prices within the year, B is bound by thentract even though completing it involves hardship
which he did not foresee. If prices rise exceptilgna cannot be relieved from the bargain eitfier.

As regards factors arisiragter the contract is magde court can properly exercise discretion under S.
20(3) to decree specific performance where thapthhas done substantial acts or suffered logses
conseqguence of a contract capable of specific padgoce.

The court may refuse to exercise discretionthrer circumstancewiz., where on account of delay in
filing the suit> the defendant will be prejudiced having changadoiition or acquired rights, or third
parties have acquired rights; or where grantingéief will increase litigation. Mere possibilitf
injury to interest of third parties does not blfslisentitle the plaintiff from specific performee>®
Interest of public, of effect of enforcement on gablic ought not to and cannot affect the decismon
order specific performance, unless the contraelfits challenged as void being against publicgoli

Discretion in the present cas@:he Supreme Court mentions six factors affectisgrdtion because of
which, it wasinequitableto enforce specific performance. These factorgien below intalics.

i. That the agreement does not contemplate trar$f600 acres of land in favour of P for
construction of 4356 units for which land requiiedibout 65 acres.

ii. That no law or authority to determine excessara land after construction of 4356 dwelling units

iii. That it was difficult, if not impossible, taigervise and monitor the construction and allotment
All above factors concern the practicality of oidgrspecific performance under S. 14 of the SRA,
and not exercise of discretion under S. 20.

iv. That the object of S. 21 was to benefit weakeimecbf society and not owners, and none of these
objects can be achieved in fact, thus making tintable to give decree. No benefit to society —
because residential houses for weaker sectionseafaciety cannot be constructed.

Here the judgment looks beyond parties’ concerm®twider public interest. It is submitted that
such consideration of public benefit, or interedgtpublic or outsiders in a suit of specific
performance gives too wide a discretion to courtsuch cases. Such observation suggests that any
civil court seized of a similar matter can consitler effect of enforcement or non-enforcement on
persons not parties, or on the public. Such dikxrés$ too wide. For example, a suit for specific
performance for agreement to sell land filed byaaloper-purchaser against an owner-seller may
be contested on the ground that development mggraaate the traffic problem in the locality.
Moreover, having accepted an undertaking from thiees about construction of houses for weaker
sections of society, the Supreme Court contradied.

v. Decree likely to result in uncalled for bonanza d@veloper.

It is submitted that this observation is totallysupported by reasons. This was a commercial
contract. If the developer had the benefit of thetact at the stipulated time, he would have

4P Dsouza v Shondrilo NaiddlR 2004 SC 4472, dissenting fraxirmala Anand v Advent Corpn (P) L&R 2002 SC
2290

%5 Mademsetty Satyanarayana v G Yellogi R&i& 1965 SC 1405J3iwan Lal v Brij Mohan MehraAIR 1973 SC 559Motilal
Jain v Ramdasi DeVAIR 2000 SC 2408.

¢ Netyam Venkataramanna v Mahankali NarasimA#éR 1994 AP 244
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recovered received his benefit or remuneration kg The rise in prices in later years ought not
to have clouded the view of the court. This coudtllbe a factor against a plaintiff who had
diligently performed his obligation, and pursued #uit for specific enforcement.

On the other hand, refusing specific enforcemenluly benefited the owner. The litigation, the
events that occurred and the judgment itself, b §ave a bonanza to the party which had the
stamina and resources to keep litigation goingéolong, across many proceedings. Just because
of time spent in proceedings, the owner ultimatgyto keep the land, free from ceiling
restrictions, and without having to compensatedineloper even for his expenses.

vi.Order of 1998 of competent authority is illegghis factor was already considered when the court
decided that the scheme violated the master plan.

Enforcing the contract would have satisfied thetamtual expectations of the developer without the
owner losing any more, while non-enforcement wdeé/e the developer without compensation for
amounts spent by him under the contract and waukltge owner a ‘bonanza’ as described above.

Part-V — The bargain in the undertaking

At hearing, the owner offered thatthe eventhe appeal was allowedhe appellant would offer to the
government, land admeasuring 66 acres for constguatsidential dwelling units for low-income
groups, and if the government did not accept tfiex othe owner will undertake this responsibility
himself>’ This approach deserves close scrutiny. In makiogiises in the undertaking the owner does
not promise anything different from what was pragdisinder his contract.

i. The owner offered 66 acres of land, which is@dtrequal to the area of about 65 acres which the
Supreme Court considered (para 60 of AIR) as reduior construction of 4356 units under
Scheme V under the terms of the contract.

ii. The owner offered the land at a nominal pritiee contract also provided for payment of a nominal
amount as consideration to the owner.

iii. The owner offered to develop land subjectdwn-planning permission. The original contract was
subject to this implied condition.

iv. The owner offered construction of dwelling wnibr low-income groups, while the contract was to
construct for weaker sections of society.

v. The owner offered to construct and sell unitsiofprofit no-loss basis, at a cost certified by a
Chartered Accountant. Under the contract sale wagéce fixed by the competent authority.

It was the owner’s case that the scheme could aygbén because the land was designated for open
space under the master plan. Yet the same owrenedf66 acres of the same land for construction of
dwelling units if permitted by town-planning lawpéiwhich was accepted by the Supreme Court.

It is submitted that practice of accepting sucluadertaking is not a healthy precedent. Any other
defendant might be tempted to make such an offeavfoiding an order of specific performance. Any
other court or arbitrator might feel it appropri&teallow such offer from a defendant, and deny
specific performance to a deserving plaintiff. Tdhbes a considerable risk of uncertainty in
enforcement of contracts, reducing faith in contratobligations. Further, ought a court to allow a
party to make before judgment an offer involvingaagain connected with the outcome of litigation ?

57 See above “The Owner's undertaking”
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Possibly this lies within the jurisdiction of the@@eme Court. In that case. a party having theigtam
and resources to reach the Supreme Court will treeverivilege of making such a bargain. Such
approach rewards erring defendants.

Part-VI — An order of specific performance and inju  nction was possible

Lastly, it is submitted that the Supreme Court dughhave considered grant of specific performance
by modifying appropriately the decree to suit tharged circumstances. Conditional specific
performance should have been granted for varicasores:

1. Any court must as far as possible attempt tmlgoh contract, and enforce it.

2. Two lower courts had after detail consideratibthe matter granted specific performance. The
Supreme Court ought have been slow to disturb ¢loece.

3. Since the Court accepted the undertaking withilar obligations as the contract, it can be asslme
that the Court considered each of its provisiormerd@able and supervisable by the Court.

4. Parties had contemplated repeal of the ULC Astefy vital term made at a time when the Act was
new, and its repeal was a remote event), and hagaghat the developer shall hold the land
despite repeal.

5. A decree was possible with reference to thedd&samarked by the owner in his undertaking.

6. When the court accepted the owner’s undertatkiaghe would construct subject to town-planning
permission, a conditional decree on the same tesgsspossible granting relief subject to approval
of town-planning authorities.

7. The purpose of providing houses to persons foaer-income group could have been achieved
despite repeal particularly in view of the ownarfslateral obligation to do so.

8. An order in favour of the developer incorporgtthe same terms as stated in the undertaking would
have satisfied reasonable expectation of the dpeelo

The contracting parties and the government autkenitere before the Court. A decree could be
appropriately moulded where the owner gave landHferscheme, the scheme was constructed by the
developer, with an order to the government tolix price of dwelling units, or an order fixing thice

of dwelling units.

Conclusion

When courts uphold contracts, it ensures thatggmwho have contracted, or those who intend tado s
have and keep faith in contracts. A decision ofS8hpreme Court decides not only for the parties, bu
becomes precedent (binding or otherwise) and dife¢tire conduct. Hence analysis of law and
conclusions in any judgment must recognise obligatiunder a contract. Allowing parties an excuse
by circumstances arising after the contract is matter than impossibility, is to allow partiesgo

back on an difficult bargain. This encourages parto avoid their bargains, reduces faith in catéra
and increases uncertainty in enforcement of contaialagations.

In the light of this, the observations and findimgshe Supreme Court ider Highness Maharani
Shantidevi P Gaikwad v Savjibhai Haribhai Pateleserve reconsideration.

58 AIR 2001 SC 1462
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